Sigmund Freud observed that the first requisite of civilization is that of justice.  One can well see why.  A society without justice at its centre is one that is deficient at its core.  

Justice, however, must be freely available.  Walls must not be placed between it and ordinary citizens.  The minute that justice becomes available only to the wealthy, or those with a particular education, or accent, knowledge or experience, is the minute that, on Feud’s analysis, civilization fails.  As Eleanor Roosevelt said, “justice cannot be for one side alone, but must be for both”.  

The challenge in recent times has been to secure that accessibility of justice.  From the battle for employment rights, to the ability to challenge perverse decisions of the state through judicial review; from the fight for fair terms when it comes to banks and loan companies to the struggle to ensure that those seriously injured through clinical negligence are given the means to lead fulfilling lives, the campaign for access to justice has been a long and hard one.  As the ex-slaves found to their cost in the period immediately after the American civil war, it is one thing to have basic rights on paper but quite another to be able to enforce them.

The problem is that parties do not approach the courts equal.   The employee, for example, wrongly dismissed by a large company.  The tenant badly treated by a powerful and unscrupulous landlord.   The citizen challenging the might of the state in the form of the Local Education Authority or National Health Service.  The inequality bites when one side to litigation can afford expert advice and representation and the other cannot.  Under those circumstances, the only thing that can even begin to level the playing field is a properly resourced system of legal aid.  It is a political and moral imperative.

In these difficult economic times, there is a very powerful case for cutting expenditure until the deficit becomes manageable.  It ill becomes the Labour Party, who contributed so much to our present woes, to complain about that.   There is no justification, however, for cuts that bear the on those least able to withstand them, namely the poor and the vulnerable.   In the contact of legal aid, cuts that deprive the poor and vulnerable of access to justice are unacceptable.

The Legal Aid, Sentencing and Punishment of Offenders Bill, presently before the House of Lords, would remove many if not most education, debt, housing, clinical negligence and family law cases from the scope of legal aid.   It is hoped that it will save over £300 million.  The human cost however is 250,000 fewer family matters, 140,000 fewer welfare benefit cases, 50,000 fewer housing cases and 30,000 sets of employment proceedings that would be funded.  Every one of those cases could involve someone seriously wronged and potentially without redress.  As the Law Society has pointed out, they include the carer whose welfare benefits are wrongly stopped, the parents whose child has been unfairly denied Special Educational Needs provision, the employee thrown out of a job in breach of contract and about to lose their livelihood, the patient whose life has been ruined through medical negligence or the father denied access to his children for no reason other than spite.  Each case an injustice.  Each one bringing misery.  For every instance where an injured party cannot enforce their rights, to use Freud’s word, our civilization is demeaned.

It is not only a restriction of the scope of legal aid that causes injustice.   Relentless cuts in fees have a similar effect.  In criminal defence, the sector is threatened with a destabilizing, market driven, price competitive tendering exercise.  This is despite the fact that fees have not risen in real terms for ten years (notwithstanding one blip that was rapidly reversed) and studies have shown that solicitors firms in crime are operating at the very margins of profitability.  If the aim is to drive out the tenacious and those that fight for their clients, then it is likely to succeed.  

There are growing restrictions on what the Legal Services Commission (LSC) is prepared to fund for the defence.  I know of one extremely serious three-month criminal prosecution in which the crown has the benefit of expert evidence galore whilst those defending have had to spend weeks negotiating in order to secure even a paltry level of agreement.  In one instance, I understand that there is a not a single expert that is prepared to compile a report for the fee agreed by the LSC.  Apparently, one week from trial, no expert evidence is available at all.  It is a very dangerous place indeed where the state funds the prosecution generously but the defence has to operate on a shoestring.

Crime is not a popular area politically.   Nevertheless, one only has to look at the famous miscarriage of justice cases, from the Birmingham Six to the Guildford Four, the M25 Three and, more recently, the Sally Clark case, to see that the courts do not always get it right.  A criminal justice system operated on the cheap through a ‘market’ mechanism will only add more names to that already over-lengthy list of miscarriages of justice.

Proponents of the cuts claim that our legal aid system is more expensive than elsewhere in the world.  It is a costly system but an important one nonetheless. There are a number of reasons for the cost, its adversarial nature being the main one.  According to the Criminal Bar Association, when the cost of legal aid is added to the costs of the Courts Service and prosecution, the expenditure is roughly the same as that in many other developed countries.  The only difference is that they have an inquisitorial system where the cost falls on the court administration rather than the lawyers as in our adversarial one.  

Another reason for increasing costs is the relentlessly increasing number of criminal offences.   The sometimes shambolic administration in the Courts Service should not be overlooked either.   

There are two other extremely important factors that must not be overlooked.  The first is that there are instances where a government has to spend money to save money.  Legal advice is a prime example.  The National Association of Citizens Advice Bureaux reckons that a pound spent on housing advice saves £2.34 in the long run, a pound spent on debt advice saves £2.98 in costs later.   Legal aid is the same.  Consider a system where the only way to find a clinical negligence case was through a conditional fee agreement with a solicitor.  Every time the National Health Service was found against in court, it would be liable for an even greater costs bill than it is now, shunting the burden of funding litigation from the Ministry of Justice to the Department of Health, increasing it as it goes.   That is not to mention that added costs and delay of large numbers of litigants in person.  The question therefore is not whether we can afford to have the system we presently have, but whether we can afford not to.

The second factor is that there are savings ready to be had.  In crime, removing the barrier on the defendant’s restrained funds being used to pay their legal costs, a restriction that only drives them to the already pushed legal aid fund, is one.  Identifying the costs of new criminal offences before they are enacted is another.  Greater technology in courts across the board is a third.  Elsewhere, improving the quality of first instance decision-making would save on appeal costs and encouraging public authorities not to make perverse decisions in the first place would lead to fewer applications for judicial review.   The costs of acquitted persons should not fall on the legal aid budget and there must be a much greater use of costs orders against bodies that bring proceedings that should never have been brought.

Reducing the massive prison population and investing in constructive schemes to ensure that people are not criminalised in the first place would save enormous sums.  So would adopting a sensible approach to drugs policy that focused more on breaking addiction than on costly prosecutions.

It is not too late to act.  Yes, there have to be cuts but the money need not come from putting justice out of the reach of those who need it most.  Certain elements found it possible to unpick the Comprehensive Spending Review and generate a spending gulf in the Ministry of Justice by forcing a ‘U’ turn on progressive prison policies.  As Martin Luther King Jr. said, “justice denied diminishes justice everywhere”.  On that measure, if the cuts in the Legal Aid, Sentencing and Punishment of Offenders Bill take effect, it is likely that justice will be diminished greatly.
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