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RESPONSE OF 25 BEDFORD ROW 

To 

The Ministry of Justice Consultation 

“Transforming Legal Aid: Next Steps” 

31 October 2013 
 

Introduction 

1. 25 Bedford Row is a leading set of criminal chambers.  We specialise in 

criminal defence, most of it legally aided, and we provide representation from 

the magistrates‟ court to the Supreme Court with an emphasis on Crown 

Court trials.  Numbering 18 Queen's Counsel among our 61 barristers, we 

have a great wealth of experience of criminal proceedings at every level of the 

criminal justice system. 

2. Established less than 40 years ago, we are a relatively young set and if we have 

achieved a position of pre-eminence, it is because of the very high standards of 

advocacy and advice we provide our clients, both professional and lay.  In 

other words, like all successful barristers‟ chambers, our success is founded 

not upon the price of our services but upon our reputation for quality.  This 

issue of quality is of the utmost significance, as we shall show in our answers. 

3. This paper represents the views of all our members, from the most junior to 

the most senior.  We have attempted to answer all the questions even those 
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that do not at first blush concern the criminal bar.  One of the authors of this 

response was a member of the Bar Council‟s response team and we have thus 

drawn on some of the material in the Bar Council response where 

appropriate. 

4. We responded in detail in June to the MoJ‟s original consultation „Transforming 

Legal Aid” and while we have no desire to repeat what we wrote then (as 

surely the MoJ has no desire to re-read it) we cannot but help referring to it 

from time to time in this response. 

5. This second paper from the MoJ is long enough to be a full-scale consultation 

in its own right but the already onerous task of responding (unlike civil 

servants, it is not our day job) has not been made any easier by the confusing 

format.  Quite why this paper had to be scattered over so many different 

documents is beyond us; it is needlessly repetitious and seemed at times to be 

almost wilfully obscure. 

6. We do not intend to waste time repeating at length the views with which the 

government has already indicated it does not agree.  However, in case silence 

be taken to indicate consent, we set out briefly why the government‟s refusal 

to change its mind seems not so much a reasoned response as mere 

stubbornness.   

7. Many of the assumptions on which the original paper was based were either 

specious or just plain false and their continued repetition in this one belies any 

claim that the MoJ‟s policy is evidence based.  The proposals have very little 

factual foundation and so the government has remained largely impervious to 

rational argument; the fact it has abandoned two of its wilder proposals -no 

client choice and PCT - is not so much evidence to the contrary as simply 

recognition that even dogma has political limits.  In the face of 16,000 almost 

universally hostile responses on those two aspects, many from its own natural 

supporters, this government has done no more than bend to the political wind. 

8. The paper talks at paragraph 1.5 of the “credibility” of legal aid but this is a 

category error on a par with “The War On Terror” (or on drugs or any other 
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of half a dozen other “wars”).  Credible means „capable of belief‟ but legal aid is 

a fact, it does not require belief.  The key question for the public provision of 

legal aid is not credibility, but effectiveness.  Effectiveness is not the same of 

efficiency, a confusion the government routinely deploys.  Is the present 

system of legal aid effective? Yes.  Could it be more effective? Of course.  Will 

it be made more effective by being starved of funds? Of course not.   

9. Only in a world where the mantra is „Private Expenditure Good, Public 

Expenditure Bad‟, could paying less for a service be regarded as the way to 

improve it.  Compare that to this government‟s attitude to (for example) 

bankers where it supports the payment of multi-million pound bonuses in 

order to motivate them to do their jobs (fearing they might go elsewhere to 

wreck other economies).  It seems that in the private sector, people work 

better and harder for more money, whereas in the public sector, exactly the 

opposite is true, they work better and harder for less money.   

10. As others have pointed out, this is the political equivalent of doctors bleeding 

their patients and in exactly the same way as it led to their deaths, it threatens 

to lead to the death of the legal aid system.  However, there is this crucial 

difference; unlike those benighted doctors who were at least trying to help 

their patients, the feeling persists that the death of public provision is at best a 

regrettable side effect and at worst a worthy goal.   

11. In other words, because the government‟s preferred outcomes are derived 

from its particular political beliefs rather than from a dispassionate survey of 

the relevant facts, it appears that no amount of rational, evidence-based 

argument is going to dissuade it that the provision of a public service must 

always to be cut back to the something close to the minimum.  If justice is, like 

the Ritz, open to all, it seems now that in the modern fashion, the poor are to 

have food banks. 
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Chapter 3: Introducing competition in Criminal Legal Aid 
market 

12. We don‟t quite understand how the MoJ picked these five questions as the 

first question is apt to include the other four.  We will assume that Question I 

is confined to matters not dealt with in Questions 2-5. 

Q1 Do you agree with the modified model described in Chapter 3? Please 
give reasons. 

13. With some limited exceptions, we do not agree. 

14. We welcome the abandonment of PCT and the retention of client choice, for 

all the reasons set out in our original response.  We hope that the MoJ has 

finally seen sense and that is the last we hear of such daft proposals but we 

fear that, as has happened so often in the past, the MoJ will pause, take a deep 

breath and start all over again when there is new minister or government of 

whatever political stripe.  Recall, that BVT, of which PCT is the less palatable 

version, was no less enthusiastically first proposed under Labour. 

15. These proposals concern solicitors‟ contractual arrangements and while they 

do not directly affect the Bar they significantly affect its professional client 

base.  The MoJ talks of market consolidation.  What this means in practice is 

far fewer firms which in turn means less choice for clients and less chance for 

barristers to build or sustain broad and diverse practices.  There will not just 

be fewer firms, there will be larger firms.  To save the MoJ the bother of 

turning up our original response we set out below what we wrote of this in 

June: 

“57. We also question the assertion that savings from economies of scale will 

enable contract holders to provide the same level of service at a cheaper price.  

The Paper is short on any evidence to support this assertion and the evidence 

collected by the Carter Review1 found no convincing evidence of economies of 

scale and no evidence at all of a significant effect on costs.  Why, if this is a 

central plank of the Ministry’s proposal is the opposite now claimed in the 

absence of any evidence to the contrary? 

                                                      
1 Otterburn Legal Consulting survey of Criminal Firms 
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58. There is also the inevitable problem that the larger the organisation the less 

responsive it is likely to be to its customers’ needs, unless there is a financial 

incentive.  As Larry Elliott, the Economics editor of the Guardian recently wrote: 

“The fact is, of course, that the world has moved on since Smith wrote the 

Wealth of Nations.  There are examples of businesses that operate "in the 

light in which others see us", but as a general rule of thumb they tend to be 

small, local, non-transnational, non-PLC and open to the full blast of 

competition. 

But perfect competition does not exist.  The corporate world is not 

dominated by small shopkeepers who worry what their customers might 

think about them, but by large corporations generating revenues that get 

channeled upwards to executives and shareholders.” [our emphasis]. 

59. By removing from the marketplace the small providers who have to compete 

on quality and converting it to one where larger corporations will seek out 

contracts to maximise profit, the tendering process will inevitably take money 

away from the immediate provider of the service and transfer it to the pockets of 

the executives and shareholders of the contractors: if there are any savings to be 

made without sacrificing quality – which is doubtful – why does the MoJ believe 

they will be converted into anything other than profit for the contract holder?  To 

believe otherwise is to fly in the face of economic and commercial reality.” 

 

Q1: Contract Scope: Paragraphs 3.12- 3.17 

16. We agree with and welcome the exclusion of Crown Court Advocacy and 

VHCCs.  We do not, however, agree with the two-contract solution of Duty 

and Own Client.  We develop our opposition in our answer to Question 3 

below. 

Q1: Contract length: Paragraphs 3.18- 3.19 

17. We did not agree with the original proposal for 3 years with an option to 

renew for 2 years as it was not evidence-based (see paragraphs 101-105 of our 

response) and this is only a modest extension of the primary term.  We do not 

see why contracts cannot be rolled over annually subject to cancellation by the 

MoJ for breach so that new providers could enter the market at any time. 

Q1: Exclusivity: Paragraphs 3.25-3.26 

18. We agree. 
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Q1: Types of provider: Paragraphs 3.37- 3.40 

19. We note with dismay that the MoJ still does not propose to limit the types of 

organisation that may bid for contracts, providing the applicable requirements 

of the tender process, including the required quality standards, are met. 

20. We take the view that this will open the door to organisations such as G4 and 

Serco (indeed, we believe the paper as a whole has this in mind) who lack 

practical experience of delivering legal services but have far greater expertise 

in large-scale contracting with the government than any existing providers.  

Worse, they have the kind of financial muscle that dwarfs even the so-called 

Big Firms, and would easily be able to significantly undercut existing providers 

by cross-subsiding.   

21. Companies such as those mentioned are likely to be entering this market only 

because they see an opportunity for profit and the means to achieve it by 

driving down costs.  Driving down costs in this context almost always means  

paying less for fewer and less skilled staff.  These changes are not conducive to 

achieving a well-run criminal justice system, indeed, they run counter to it.  

Providers controlled by directors who do not themselves work in the criminal 

justice system but who must extract the maximum profit for their 

shareholders will over time damage the quality of this system.  That is in our 

view ineluctable.  The values these companies embody conflict with the duties 

that lawyers owe to clients and the courts, although they increasingly seem to 

chime with this government‟s.  Almost every other jurisdiction in the world 

views non-lawyer ownership of law firms as a very bad thing for these reasons. 

22. So while we are pleased to see in paragraph 3.89 that the Government is 

considering including in the PQ criteria the evaluation of the applicant‟s 

experience, notably the experience of staff and experience of the management 

team in managing a comparable service, we doubt this is in any way enough.   

Q1: Contract Value: Paragraphs 3.41- 3.45 

23. We have found this section simultaneously opaque and simplistic, a feat by no 

means easy to achieve.  On the one hand, the paper states the obvious, namely 
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that contract value in relation to Own Client Work will depend on the volume 

of business generated by the individual firms.  Who knew.  On the other hand, 

in relation to Duty Provider Work, the situation is from clear.  Firstly, the 

overall value will depend on the number of contracts in each area, the 

intention being that providers will be given an equal share of all duty work but 

the value of that share will vary according to the area concerned.  However, 

since by paragraph 3.35 the Government seems to take the view that it should 

offer no more than 570 contracts for Duty Provider Work, each one of which 

is to be worth £1 million pounds in steady state, it seems to follow that 

providers may have to bid for duty work across several areas to achieve that 

figure.  Or is that to include the value of Own Client Work?  Since there 

appears to be no requirement that providers service contiguous areas, the 

prospect is that potential providers will cherry pick the most lucrative ones. 

24. The imposition of a minimum contract size appears to have little commercial 

logic beyond a desire to reduce the number of providers and a belief that a 

£1m turnover is enough to sustain a 17.5% cut in income. 

25. We consider that this forced reduction in the number of providers will badly 

affect the Bar‟s supplier base with all the harmful consequences we have 

already mentioned.  For this reason, we do not agree with this proposal.   

Q1 Client Choice: Paragraphs 3.46-3.48  

26.  After 16, 000 responses, a sustained campaign of protest and a public outcry, 

we are pleased that the MoJ has seen sense and restored client choice– 

whoever said the MoJ was unreasonable? 

27. Having  flirted with allocation methods that seemed positively whimsical where 

they were not downright capricious, we are pleased to see the government 

proposes now to retain the present system of case allocation.  We agree with 

this sensible proposal. 
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Q2 Do you agree with the proposed procurement areas under 
the modified model (described at paragraphs 3.20 to 3.24)? 
Please give reasons 

28. No we do not.  We addressed this issue at paragraphs 106-116 of our June 

response.  We did not agree with the original proposals as they seemed to be 

based not so much on evidence as on administrative convenience. 

29. While we welcome as steps in the right direction the three-fold increase in 

London to nine areas and the splitting of 12 other areas into two, they do not 

go far enough.  There is still no evidence that CJS areas are appropriate and 

we remain of the view that these proposals seem driven by administrative 

convenience and the desire to create fewer, larger providers. 

30. Whilst the modified model removes certain geographic absurdities, CJS areas 

remain arbitrary divisions that are unlikely to reflect established boundaries 

between local legal markets.  In particular, firms specialising in representing 

certain BAME communities will often straddle more than one CJS area.  We, 

therefore, suggest that there needs to be further, locally based, consultation to 

ensure that the proposed procurement areas cause as little disruption as 

possible.  This would minimise the costs of restructuring for firms and 

therefore improve the likelihood of their viability and in turn the sustainability 

of the market. 

Q3 Do you agree with the proposed methodology (including 
the factors outlined) for determining the number of contracts 
for Duty Provider Work (described at paragraphs 3.27 to 
3.35)? Please give reasons. 

31. As the Bar Council has pointed out in its answer to this question, it is ironic 

that a government that believes in the free market can assert without a trace 

of embarrassment that what this particular free market needs is government 

intervention.  It is a fine example of collective cognitive dissonance. 

32. We do wonder what makes the government think it knows better than the 

market what is good for it.  The market has worked well enough to date to 
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support 1,600 firms, ranging from the very large to the very small, and a 

strong, self-employed Bar.  It has worked well enough to make our legal aid 

system one of the best in the world, one that is capable of delivering top 

quality representation to those accused of or guilty of crime.  If it has become 

fragile, it is through the actions of successive governments with their constant 

fee cuts and repeated attempts at re-organisation.  We live in an almost 

permanent state of tension as we stagger from one consultation to another.  

What we really need is for the government to interfere less and it could start 

by not consistently reducing our fees (a topic we deal with in detail in our 

response to advocacy fees). 

33. The MoJ has proposed a two-contract solution.  There is no limit on the 

number of contracts for Own Client Work which, according to paragraph 

3.28, accounts for about 60% of criminal legal aid cases.  We welcome this 

small step in the right direction, although it is by no means a complete answer 

to the objections that were raised to the original proposal. 

34. We do not agree with the MoJ proposal to reduce the number of Duty 

Provider Work contracts to no more than 570, based on fees paid of £570m 

in steady state.  This would equate to a minimum contract size of £1m 

(paragraph 3.45).   

35. We believe that few firms would be able to survive merely on Own Client 

Work without the additional income from Duty Provider Work.  The paper 

states that Duty Provider Work accounts for 40% of cases receiving criminal 

legal aid.  (paragraph 3.28).  It would have been far more useful to have been 

told what the percentage was by value not volume.  Without Duty Provider 

Work, the supply of Own Client Work will decline over time. 

36. If firms cannot survive solely on Own Client Work, the practical outcome is 

that the market will be reduced by these proposals from 1,600 providers to 

not much more than the 570 Duty Work providers, a reduction of more than 

60%, plus a few Own Client providers, almost certainly very small one- or 

two-man firms We consider that such a drastic reduction in the number of 
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providers in the market is not in the public interest and not in the interest of 

the self-employed Bar.   

37. However, all this is necessarily somewhat speculative in the absence of 

sufficient data.  We, therefore, welcome the announcement in paragraph 3.33 

of the paper that  “In order to help inform our analysis of sustainability and the final 

decision on the number of contracts for Duty Provider Work intend to jointly 

commission with the Law Society a further piece of research to get more detailed 

information for this purpose.  It would also be necessary for such work to take into 

account the proposed size of procurement areas.”  

Q4 Do you agree with the proposed remuneration 
mechanisms under the modified model (as described at 
paragraphs 3.52 to 3.73)? Please give reasons. 

38. No we do not agree.  The phasing and timing of the cuts (8.75% in early 2014, 

8.75% Spring 2015), does not diminish our opposition. 

39. We doubt that solicitors‟ firms, even after efficiency savings, restructuring, 

mergers and other measures, could absorb such a fee reduction without, at 

best, diminishing the quality of their service and, at worst, threatening their 

very survival.   

40. While we are grateful that Crown Court advocacy remains outside the scope 

of the new contracts, the fact is that these reduced fees for firms will still force 

them to have recourse to the income streams from advocacy. This will impact 

on the junior bar in particular. It is simply no answer to assert loftily that 

solicitors acting in accordance with their professional code of conduct “will 

continue to instruct the bar” (Annex B paragraph 215).  They will tend do so only 

when it is unprofitable for them to retain the advocacy.  

41. Firms have in the past kept work in-house because it is financially necessary for 

their survival.  They may no longer employ in-house advocates as the costs of 

employment make it an expensive option, but they will need to access the 
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income streams that advocacy generates in ways with which we are already 

familiar. 

42. We do not agree with the proposed national police station attendance fixed 

fee of £200.64 (including VAT).  This rate applies to all offences, from the most 

trivial shoplifting to most serious murder.  It is not at all fanciful that a solicitor 

might spend 10 hours in a police station in a murder after which the client is 

repeatedly bailed before not being charged.  What with ID procedures and the 

like, the time might easily add up to 15 or 20 hours.  To be paid at the rate of  

£10 per hour, not much above the minimum wage, to advise a defendant in 

peril of one of the gravest charges imaginable is worse than insulting, it is 

dangerous.  No government truly committed to a legal aid system could 

contemplate it. 

43. The advice and assistance that is provided to often vulnerable defendants at 

the police station is absolutely invaluable and can easily make the difference 

between a wrongful conviction and an acquittal.  The reduced rate is an affront 

to the many dedicated and well-qualified police station representatives that 

presently work within the criminal justice system.  The incentive for providers 

to send advisors significantly less well qualified than now to represent clients at 

the police station would be immense and the quality of the service provided to 

clients would be compromised.  The criminal justice system as a whole would 

suffer because we anticipate that there would be a considerable increase in the 

amount of defensive advice given and no comment interviews provided. 

44. Moreover, as a London based set that derives most of its work from London 

firms, we should point out that the effect of the national fee does not equate 

to a fee cut of 17.5% but to an average fee cut of very nearly double, over 34%.  

In Richmond the cut is 39% and in Heathrow, whence very serious drugs cases 

emanate, the cut is nearly 47%.2 

45. The proposal to impose a national fixed fee is made in ignorance; it ignores all 

the reasons why there are differential rates in the first place and it ignores the 

careful calculations that were undertaken to arrive at the appropriate  rates.  It 

                                                      
2 We are grateful to the LCCSA for these figures. 
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ignores the wholly different and often exceptional nature of criminal 

investigations in the capital.  London has more complex cases requiring longer 

investigations (so more bails to return) with more defendants and more 

interviews.  To treat the capital as an average case is irrational and 

indefensible.  It will lead to a real deterioration in the quality of the service 

provided and an increased risk of miscarriages of justice. 

46. Similarly, we do not agree with the proposal to remove the Higher Standard 

Fee and pay a national fixed fee for representation in the Magistrates Court.  It 

should be pointed out that the overall average reduction on all fees taking 

account of the abolition of the Higher Standard Fee is not 17.5% but over 34% 

and in cases that would have attracted the Higher Standard Fee, the average 

reduction is over 56%.3 

47. Like other proposals, we are of the view that this reform would lead to 

miscarriages of justice and the perception of (or worse still an actual) conflict 

of interest.  A uniform fee is manifestly unsuitable given the obvious difference 

in the amount of work required to prepare for a guilty plea case as against a 

full summary trial.  The former might merely involve reading the papers and 

taking instructions.  The latter could very well involve multiple hearings, 

investigative work, the identification of defence witnesses and a trial possibly 

lasting in excess of a day.  Imposing such a scheme would build into the system 

an improper incentive for providers to recommend a guilty plea in any given 

case.  In those cases where the plea remained one of not guilty, there would 

then be a powerful disincentive for a provider to provide a quality service.  

Even if providers did resist those obvious pressures, the risk of a perception 

on the part of clients that they had not would be great.  Uncooperative 

defendants can consume considerable resources in the criminal justice system 

and more are likely to result from these proposals. 

48. The provision of a well-resourced, publicly-funded defence for those accused 

of criminal offences is the ideal of a democratic society.  Since 1997, there has 

been a continual reduction in the fees payable for criminal work.  The stage 

                                                      
3 Again, we are grateful to the LCCSA for these calculations. 
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has now been reached where no further cuts are sustainable.  Accordingly, 

these new proposals constitute a grave threat to that ideal and should be taken 

no further. 

49. It is our view that a further 17.5% reduction in the fees payable to solicitors 

will have one of two possible effects.  Firstly, it may lead to many long-standing 

firms of criminal solicitors being forced to exit the market because of the 

uneconomic nature of the proposed new rates.  Secondly, if any firms were 

able to survive, it is our view that the service that could be provided to often 

vulnerable clients within the new payment regime would be diminished in 

quality to an unacceptable level.  That might manifest itself in a reduction in the 

number of trained senior staff available within firms or in an unfeasibly high 

caseload per fee earner or both. 

50. A report by Andrew Otterburn and Vicky Ling of Otterburn Legal Consulting 

LLP in February 2011, which was commissioned by the Law Society, stated that 

many firms of solicitors were at the very margins of profitability even in 2010.  

That report found that the firms in its survey had found the previous three 

years extremely difficult; median   capital   was   just   £69,000   per   

partner   and   the   median   bank   balance   was   an   overdraft   

of   £2,000 per partner.  In addition to the impact of the recession, cash flow 

has suffered in   recent   years   by   changes   to   LSC  [now LAA] 

rules and procedures, which have had the effect   of slowing payment to 

suppliers and building up the amount   of working capital required. 

51. Overall, average profit was 7.8% per partner; the authors of the report 

observed that such a profit margin was essential in order to generate the sort 

of capital needed to fund a firm of solicitors.  A reduction of 17.5%, albeit 

staged, would lead to that profit margin being wiped out and firms placed into 

a deficit position almost immediately.  Many formerly successful firms would be 

forced to close or radically scale back the quality of the service provided.  No 

PQQ criteria, could safeguard against what would be an economic imperative. 

52. Such a result would be inimical to the public interest.  Many of the potential 

casualties have an excellent track record of helping clients in their local areas 
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and are therefore in a position to command the confidence of those they 

represent.  Such confidence leads to significant savings in public money and 

efficiencies in the court system.  It is feared that any replacement organisations 

would lack that history and reputation and would, at worst, be the sort of 

body that would have been likely to benefit under a system of Price 

Competitive tendering, including those companies that are presently being 

investigated for fraud in the context of contracts let by the Ministry of Justice. 

53. It is impossible to see how cuts of this nature could allow defence teams to 

engage meaningfully with initiatives within the criminal justice system such as 

digital working.  Existing firms will not, in our view, be able to invest in 

infrastructure to anything like the extent required to bring much needed 

efficiencies in the criminal justice system. 

54. It is often said that market consolidation is the answer.  It is highly doubtful 

that even that would offset cuts of this size, which are of a magnitude that no 

other frontline public service has had to bear.  Even if an attempt at market 

consolidation were made, it is likely to have significant disadvantages in that a 

number of SMEs would be forced to amalgamate or close, to the detriment of 

local justice. 

55. Given the contents of the Otterburn and Ling Report and our experience 

generally, it is our view that many firms of solicitors will find it impossible to 

properly advise their clients and prepare a proper defence case in return for 

the fee presently proposed for work at the police station or in the Magistrates‟ 

Court.  In our view, the net result may well be miscarriages of justice brought 

about by a corner-cutting and slapdash approach.  We are also opposed to the 

perverse incentive created by a fee that is the same regardless of whether the 

client who is being represented pleads guilty or not guilty.  If the sector were 

to implode, then the public would face a considerable cost in identifying new 

providers and dealing with the ill-effects of a fee regime that should never have 

been imposed in the first place. 
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Q5 Do you agree with the proposed interim fee reduction (as 
described at paragraphs 3.52 to 3.55) for all classes of work in 
scope of the 2010 Standard Crime Contract (except Associated 
Civil Work)? Please give reasons. 

56. No, we do not agree with this proposal. 

57. Whatever the phasing of the fee reductions, it is our view that they will be 

ruinous in their effect for the reasons given above.  As we have said, the risk of 

public money being wasted is great; whether that comes about through dealing 

with miscarriages of justice or in identifying a sufficient number of new 

providers should the sector implode and significant numbers of firms exit the 

market.  There comes a point that a service cannot be cut any further without 

the viability of that service being fatally undermined.  That is the situation that 

has presently been reached in terms of Legal Aid funding for the defence 

Q6.  Do you prefer the approach in: Option 1 (revised 
harmonisation and tapering proposal); or Option 2 (the 
modified CPS advocacy fee scheme model).  Please give 
reasons. 

58. We do not agree with either proposal.  We maintain the position as set out in 

our response to the first consultation, that the reduction in fees under the 

AGFS is unjustified and unacceptable.  Accordingly we are unable to state 

which of the two proposals we prefer as both lead to a similar outcomes. 

59. We do not accept the premise that there is a need to cut AGFS because of 

rising expenditure on criminal legal aid.  In fact, as levels of prosecutions have 

reduced so has expenditure.  The MoJ‟s own figures show that expenditure fell 

from £1,175m in 2010/11 to £1,115m in 2011/12 and the forecast for 2012/13, 

based on figures for the first quarter, shows a further reduction.  Hence the 

savings that the MoJ deems to be necessary to the criminal legal aid budget are 

being realised already, which suggests that the modest savings that are to made 

from cutting the AGFS scheme are unnecessary.   
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60. We say modest in terms of overall expenditure on legal aid (and miniscule in 

government spending terms) but the proposed cuts must be seen against the 

backdrop of a continuing reduction in advocates‟ fees.  From 1997 to 2005 the 

real value of fees declined through inflation but the previous government and 

this one have both imposed actual cuts in fees since 2007.   

61. Based on the existing 2013 AGFS rates, they have declined on average by 

21.0% in cash terms, equating to 37% in real terms after inflation.  In some 

cases, such as cracked trials, the reductions have been as much as 48% in real 

terms. 

62. If either of the Options set out in the Consultation Paper were to be adopted, 

the overall reduction in AGFS rates since 2007 would be 26.4% in cash terms 

and 41% in real terms.   

63. The impact on practitioners should not be underestimated.  The most recent 

Legal Aid Statistics, published on 9 September 2013, show that in 2012/13 

62.4% of barristers received less than £50,000 (including VAT); and that the 

average amount paid to barristers from the AGFS and VHCCs was £52,051 

(including VAT). 

64. No other publicly-funded profession has had to endure cuts in income, never 

mind of this magnitude: data from the Office for National Statistics show that 

medical practitioners, teachers and educational professionals, police officers 

(sergeant and below) and public services and other associate professionals all 

enjoyed modest increases between 2007 and 2012. 

65. It is grossly unfair that, following the recent 14.5% cut in our earnings, the MoJ 

now proposes further reductions. 

66. We note the government‟s stated commitment to the survival of the 

independent criminal bar but its actions do not match its rhetoric and we are 

greatly concerned that these measures will and do in fact threaten the future 

of it. 
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67. The profession faces increasingly difficult times with a reduction in 

prosecutions and increased competition from solicitors in both the 

Magistrates‟ and Crown Courts, a trend that is likely to continue as cuts to 

litigation rates bite.  To further reduce levels of remuneration in this climate is 

irresponsible if the government wishes the independent criminal bar to survive.   

68. The costs of entering the profession when combined with the pitiful fees paid 

to junior practitioners are prohibitively high, especially for those without 

parental financial support.  This is likely to have a disproportionate effect on 

those from low-income backgrounds and ethnic communities and so the 

increased levels of diversity at the bar are unlikely to continue. 

69. Before introducing any further cuts, we invite the government to wait until its 

own panel of defence lawyers has advised on what represents “value for 

money for the taxpayer” and for Sir William Jeffrey to complete his  

„independent review of the future of independent criminal advocacy in England 

and Wales‟. 

70. The changes to AGFS are not taking place in a vacuum.  This consultation 

asked no questions about VHCCs, since the government has already decided 

to press ahead with the 30% cut.  While the government may choose to ignore 

this in posing question 6, we do not. 

71. VHCC rates have been cut time and again.  Since 2004 they have been cut 

varying amounts, in some cases by as much as 20%.  With breath-taking 

insouciance, the government has now slashed fees by a further 30%, 

accompanied by this cavalier pronouncement in the first consultation: 

 “Even after a 30% reduction VHCCs will remain high value, long duration cases that 

bring certainty of income for providers, which is important, particularly for self-

employed advocates.  For that reason, in addition to their professional obligations to 

clients, we do not consider there is a significant risk that advocates will return briefs 

or that solicitors will exercise their unilateral right of termination under their VHCC 

contracts.” 

72. We.  Shall.  See.   
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73. To avoid the government having to ignore any more pages in this document, 

we confine ourselves to saying that we adopt entirely the responses of the Bar 

Council and of the CBA on the topic of VHCC cuts. 

Option 1  

74. This is objectionable in principle for two reasons. 

75. Firstly, it is a direct financial incentive for a legally-aided defendant to be 

pointed toward a plea of guilty.  The paper almost says so (paragraph 4.6).  

There is no case at all for harmonising the basic fee for pleas and cracks.  

Consider all the tasks that are included in the definition of the 'basic fee' in the 

funding order (and it wasn't too long ago that the second day of a trial was 

added to those matters).  They are in the main trial tasks many of which will 

have been undertaken by the time a case cracks.  There are so many reasons 

for this, none of which are the sort of perverse rigging of the system to 

increase the fee.  On a plea of guilty many, if not all, would simply fall away. 

76. There is no evidence at this point that lawyers do anything other than properly 

advise the client about their plea.  But the choice of plea is the client's not the 

lawyer‟s.  That much has been repeatedly emphasised by the Court of Appeal  

(see most recently R v.  Farooqi [2013] EWCA Crim 1649).  There is no evidence 

that the current fee structure drives lawyers into railroading clients one way 

or the other.  On the contrary our professional code, our morals mean we do 

the right thing.  The fee follows. 

77. Secondly, the concept of the taper is wrong.  There is no evidence - in fact the 

contrary is true - of lawyers 'stringing cases out' to receive daily fees.  If a trial 

is due to last a certain number of days by way of proper estimate at the 

PCMH, judicially approved, why on earth should there be reductions as time 

goes by? The longer cases by their nature tend to be more complex and more  

serious and the trials less predictable.  As with the VHCC proposals, this is a 

„solution‟ to a non-existent problem.  There are many reasons why cases last 

longer than estimated, such as sick jurors, missing witnesses, judicial absences, 

late disclosure by the prosecution during the trial and so on, none of which 

relate to the conduct of defence lawyers.   



25 Bedford Row Response to ‘Transforming Legal Aid: Next Steps’:  31 October 2013 Page 19 of 40 

 19 

78. The paper seems to make a virtue of indicating that at day 41 if the taper floor 

has been reached then it will not go further.  The government has, since the 

criterion for VHCCs was increased from 41 days plus to 61 days plus kept the 

AGFS for days 41-60 at the nearly half level of days 3-40 for some considerable 

time.  This is despite the fact that the huge decrease was introduced when, and 

was intended to operate as, a disincentive to the proper reporting of VHCCs.  

The honest approach would be to increase the daily fees from days 41-60 

rather than introduce the 'taper'.  No other profession has its fees reduced for 

doing the job that the fee provider - the government - and the job supervisor - 

the judiciary -  accepts will take a certain amount of time.  This does not 

address the concern (in paragraph 4.9) that senior members will leave longer 

cases. 

Option 2 

79. This option is not a cost-neutral administrative change, which might be 

workable.  It is simply more cuts under a different label.  That much is stated 

at paragraph 4.14. The proposal by the Bar Council was modelled on the CPS 

scheme but has been modified by the MoJ to make further cuts.  Harmonising 

rates for QCs, leading juniors and led juniors across the offence groups does 

not necessarily simplify payments.  At present it is easy to calculate fees based 

upon an offence class.  The advocate supplies the indictment that specifies the 

offences charged.  That is cross referenced with a table of offences in the 

Funding Order leading to the basic fee, the page count uplift and the daily rate 

being provided.  Harmonisation may be consistent with the massive decreases 

in fees for murder to those of serious sexual offences and high value 

dishonesty but it is not logical or evidence based and is simply a device to cut 

fees, no more and no less. 
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Q7.  Do you agree that we have correctly identified the range 
of impacts under the proposals set out in this consultation 
paper? Please give reasons  

Q8.  Do you agree that we have correctly identified the extent 
of impacts under these proposals? Please give reasons.   

Q9.  Are there forms of mitigation in relation to impacts that 
we have not considered? 

80. This part of our response attempts to steer clear of the objections in principle 

to the proposals which are set out in the answers to the other questions.  

Instead these answers focus upon perceived errors within the Impact 

Assessments (IAs) themselves. 

81. In line with our own area of expertise as providers of advocacy services, we 

would have restricted this response in the main to those aspects of each 

Impact Assessment associated with the consultation which directly affect fees 

for advocacy. However, we have endeavoured to point out where the IAs are 

plainly incorrect, even to the lay person, or simply contradict themselves. 

82. Chapter Five of the consultation states that the government is mindful of the 

importance of complying with its duties under the Equality Act 2010 and refers 

to the potential impact of the proposals being dealt with in Annexe F.  That of 

course deals with the impact upon different groups covered by the Equality 

Act 2010.  The Response to questions 7, 8 and 9 as dealt with in Annexe F is 

addressed separately below.  Because the MoJ has also published the following 

Impact Assessments on specific areas in the proposals, they are dealt with 

separately in the following paragraphs: 

 Cumulative Legal Aid Reforms – Stage : Final 

 Reforming fees in criminal legal aid – response – Stage: Final 

 Reforming fees in criminal legal aid – further consultation – Stage: 

Consultation 
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 Procurement of Criminal Legal Aid Services – Stage: Consultation 

 Scope, Eligibility, Merits (Criminal Legal Aid) – Stage: Consultation 

Q7.  Do you agree that we have correctly identified the range 
of impacts under the proposals set out in this consultation 
paper? Please give reasons. 

83. The Impact Assessment on the “Cumulative Legal Aid Reforms” considers the 

following: - 

84. Option 1: Implement [our emphasis] the following policies:  

i. Scope changes for prison law matters: restricting the 

circumstances in which legal aid is available to prisoners. 

ii. Introducing a financial eligibility threshold in the Crown 

Court: in order for legal aid not to be available to 

defendants who are wealthy enough to fund themselves. 

iii. A 30% reduction in fees for VHCCs in the Crown Court.   

iv. Restricting the use of 2 advocates in the Crown Court to 

only cases where it is absolutely necessary.   

v. Introduction of a residence test for eligibility to civil legal 

aid;  

vi. Merits test: remove the current provisions which allow 

certain cases with borderline prospects of success to be 

funded;  

vii. Public Family Law: reduce the fixed representation fees paid 

to solicitors in family cases covered by the Care Proceedings 

Graduated Fee Scheme;  

viii. Civil (non-family) advocacy fees: harmonise fees paid to 

self-employed barristers with those paid to other advocates 

appearing in civil (non-family) proceedings;  

ix. Immigration and Asylum upper tribunal: remove the uplift 

in the rate paid for immigration and asylum upper tribunal 
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cases;  

x. Expert fees: reduce expert fees in civil, family and criminal 

proceedings, with certain exceptions.   

85. Option 2: In addition to implementing the policies above, give 

consideration to [our emphasis] the options which are having further 

consultation: - 

xi. Introducing competition in the procurement of criminal 

defence services; 

xii. Restructuring the AGFS. 

86.  “The Impact Assessment on “Reforming fees in criminal legal aid – response” 

considers the following: - 

Option 0: Do nothing.   

Option 1: Reduce fees paid in Very High Cost Cases (Crime) (VHCCs) by 

30%.   

Option 2: Reduce the use of more than one advocate.   

87. The Impact Assessment on “Reforming fees in criminal legal aid – further 

consultation” considers the following:  

Option 0: Do nothing. 

Option 1: Harmonise the basic fees payable to advocates for guilty pleas and 

cracked trials at a level in between the current rates for the two types of 

cases.  The basic fee for trials would be left unchanged.  Trials would see 

reduced fees paid for daily attendance fees (DAFs) through a combination of 

an initial reduction and subsequent tapering of the fees, without 

disproportionately affecting trials that typically run for longer periods of time.  

The DAFs will be reduced for each offence group by approximately 20%. 

Option 2: In response to the original consultation, the Bar Council suggested 

a series of fixed fees that would cover both preparation and the Pages of 
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Prosecutions Evidence (PPE) uplift.  The DAFs for trials are paid on the same 

basis as those in the current AGFS.  We have adapted both the basic fees and 

DAFs so they retain the same structure, but achieve the same savings as 

Option 1. 

88. The Impact Assessment on “Procurement of Criminal Legal Aid Services” 

considers: 

(i) Initial reduction in fees prior to the competitive tendering;  

(ii) Proposed introduction of a series of fixed fees in the Crown Court cases 

with 500 pages of prosecution evidence or less;  

(iii) Proposed reduction in fees for all Own Client Work and Duty Provider 

Work.  

89. There appears to be some overlap between the various impact assessments 

on:  

 the effect of implementing a 30% reduction in fees for VHCCs in the 

Crown Court. 

 Reducing the use of more than one advocate. 

 Restructuring the AGFS/introducing fixed fees in the Crown Court 

cases with 500 pages of prosecution evidence or less. 

90. As discussed in further detail below, the impact of some of the most important 

aspects of the proposals has not been considered at all.  In particular, 

assumptions are made that the proposals will have no impact upon the quality 

of services provided and there is only a passing reference to the ability of 

providers to survive the cuts. 

91. Given that these are, on any view, possibly the most important potential 

impacts, the failure to address them, or rather the bald assumption in favour of 

the proposals, casts serious doubt upon the objectivity of the IAs and thus 

leaves the proposals open to challenge by judicial review. 
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Q8.  Do you agree that we have correctly identified the extent 

of impacts under these proposals? Please give reasons. 

92. For the reasons set out in the answers to the preceding questions, it may be 

obvious that our answer to this question is, emphatically, no. 

Cumulative Legal Aid Reforms Impact Assessment 

93. The IA refers to the individual IAs in each area and detailed comments are 

made upon them below.  Thus we will restrict our comments on this IA to the 

fundamental issues. 

94. The Key assumptions/sensitivities/risks are stated as:  

 The market for legal aid provision can absorb the reduction in provider 

revenue and that there are no other changes in provider behaviour. 

 Legal aid claimants are assumed to continue to achieve the same case 

outcomes from non-legally aided means of resolution. 

95. Neither assumption appears to be reasonable or justifiable and the second is in 

fact contrary to commonsense and experience. 

96. The assumption that the market can absorb the reduction is not a proper basis 

for an IA as it lies at the heart of whether the proposal is sustainable and thus 

justifiable.  This is using a conclusion as a premise for an argument; this is not 

sound logic and calls into question the fairness and objectivity of this IA. 

97. The assumption that claimants will achieve the same case outcomes even if 

they do not have the services of a lawyer is another way of saying that the 

involvement of a lawyer in these cases is otiose and pointless: this simply can 

not be correct.   

98. If these are the „Key‟ assumptions the entire basis of this IA is highly 

questionable. 
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99. Under „Methodology and Assumptions‟ the IA states that “Providers 

(solicitors, barristers and experts) are assumed to supply the same quality of 

service to legal aid.“4 

100. An article of faith in all the consultations has been that the MoJ will continue to 

receive the same quality of service despite paying much less for it.  This flies in 

the face of commercial reality. 

Procurement of Criminal Legal Aid Services Impact Assessment. 

101.  Although the IA estimates the decrease in fee revenue to be “£120m per 

annum in steady state” it blithely states that this can be offset “against the 

opportunities we are attempting to create in terms of economies of scale and other 

efficiencies” which are notably not estimated but are purely notional. 

102. No responsible business would contemplate incurring such losses of revenue 

without establishing the savings which would result.  This is at least recognised 

but not resolved by the statement “The impact on the long term profitability of 

successful providers is uncertain.” 5 

103. The MoJ appears to accept that the proposed procurement model for Duty 

Provider work may not be sustainable as it states: 

“In order to help inform our analysis of sustainability and the final decision on the 

number of contracts for Duty Provider Work, we intend to jointly commission with 

the Law Society a further piece of research to get more detailed information for this 

purpose.”6 

104. The MoJ also recognises that the proposed fee reduction may create real 

problems for firms and so proposes to “mitigate the pace and scale of the 

change”.  However this mitigation involves not postponing the cut to May 2015 

but introducing half of it a year or more early.  The explanation of how this 

                                                      
4 Paragraph 9 
5 Page 3 
6 Paragraph 13 
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mitigates the effects is questionable to say the least as, on the contrary, it 

would appear to aggravate them.7 

105. Under the heading „Methodology and Assumptions‟ the IA states that “The 

following assumptions have been made in the estimation of the costs and benefits: (i) 

Providers will deliver the same level and quality of service as at present”.8 

106. This appears to be a highly irresponsible assumption; commonsense and 

business experience suggest that cuts of the size proposed will inevitably result 

in a reduced quality of service. 

107. Later in the IA it is suggested that providers can make savings by, amongst 

other things, “reducing staff costs and other overheads and reviewing how resources 

are allocated to cases.”9  This is another way of saying „paying employees less 

and allocating fewer resources – including staff time – to cases.  No business 

has ever been able to provide the same level and quality of service by reducing 

the quality and quantity of its staff. 

108. This demonstrably over-optimistic assumption lies at the heart of the IA and 

therefore calls into question all its conclusions. 

109. Under „Risks and Uncertainties‟ the IA correctly states that “It is possible that 

the initial [our emphasis] 8.75% reduction in rates is difficult for providers to 

absorb”10 but in justification of the IA‟s conclusion that proposal is sustainable, 

it quotes the Law Society‟s response that 25% of providers believed they could 

survive.  Perhaps the IA, given it is supposed to predict the impact, should have 

stated this as 75% of providers believed that they could not sustain the 

proposed level of cuts. 

                                                      
7 Paragraph 16-18 
8 Paragraph 25 
9 Paragraph 44 
10 Paragraph 30 
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110. The IA states that “the current fee schemes for criminal legal aid, specifically the 

Litigators Graduated Fee Scheme is unnecessarily complex and administratively 

burdensome both for providers and the LAA.”11 

111. The administrative saving to the LAA is estimated to be “minimal”.  No 

evidence is provided for the cost of this administrative burden to providers 

and no attempt is made to suggest it too will not be „minimal.  The IA should 

therefore state that this proposal will simply result in a further cut to 

providers‟ incomes and the onus is on the MoJ to carry out sufficient research 

to establish the impact. 

112. The IA states that the result of all these cuts means that “we do not envisage 

there would be any major impact on future clients eligible for criminal legal aid 

services by reductions to administratively set rates.”12 

113. It is difficult to see how the MoJ can actually envisage that as it flies in the face 

of all commercial reality. 

Scope, Eligibility, Merits (Criminal Legal Aid) Impact Assessment 

Prison Law 

114. Under „Key [our emphasis] assumptions/sensitivities/risks’ the IA states that 

“The applicants no longer eligible for criminal legal aid for prison law are assumed 

not to receive criminal legal aid funding through other routes.  Some prison law cases 

removed from the scope of criminal legal aid might be funded via the civil legal aid 

scheme through, for example, the Judicial Review (JR) route if they meet the civil legal 

aid merits and means criteria.  However, funding for JR would be at a different stage 

of the process, i.e. for a retrospective review of a decision rather than prior to or at 

the time of the decision.” 

115. Nowhere does the IA attempt to quantify the cost of correcting mistakes 

(both financial and reputational) via the JR route compared to the costs of 

preventing them via the simpler route of prison law. 

                                                      
11 Paragraph 31 
12 Paragraph 47 
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116. The IA goes on to undermine the fundamental basis of the IA (cost saving) by 

acknowledging that “There is uncertainty in estimating the impact of the prison law 

policy on the volumes of cases.  The Legal Aid Agency (LAA) data does not allow a 

definitive estimate of the number of cases impacted by this policy.” 

117. Under “Assumptions‟ the IA states “(iv) Prisoners are assumed to continue to 

achieve the same case outcomes from non-legally aided means of resolution.”13 

118. It is difficult to see how this key assumption could be made as it implies that 

the involvement of a lawyer on behalf of the prisoner (assuming that they 

cannot afford to pay for one, and the vast majority of prisoners cannot) is 

otiose.  If that were true, there would be very little point in this consultation 

as there is no justification for the State paying for lawyers if their involvement 

is pointless.  This assumption is plainly false. 

119. It also states “(v) The cases no longer within the scope of criminal legal aid and 

applicants no longer eligible are assumed not to receive legal aid funding through 

other routes.” 

120. This too is a false assumption as the IA has previously recognised under „Key 

Assumptions‟ earlier on.  The reliance on false assumptions, including ones 

contradicted by the IA itself, calls in to question the value of this IA. 

121. The IA identifies increased costs to other agencies but does not quantify them: 

this inevitably calls into question the claimed savings of the proposal.14 

122. Under „Risks and Uncertainties” the IA states that “Prisoners who no longer 

receive criminal legal aid may choose to address their disputes in different ways”.  

We fear that the author of this IA has little experience of prisons. The IA does 

not appear to recognise, let alone address, the costs of the risk that deprival of 

Legal Aid may increase levels of prisoner discontent.  

123. Past experience shows that the expense of the consequences of this has the 

potential to be equivalent to 5, 10 or even more years‟ savings should disorder 

                                                      
13 Paragraph 16 
14 Paragraphs 21-23 
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break out.  Most prison disorder arises from actual or perceived injustice to 

prisoners.  Providing Legal Aid to them may be a small price to pay to avoid 

much more expensive, financial and reputational, outcomes. 

Introduction of a financial eligibility threshold in the Crown Court 

124. The cost/benefit analysis of this proposal seems to have been skewed by the 

common approach in the IAs whereby all savings figures have been rounded to 

the nearest £1m for estimates below £10m.  This is an entirely reasonable 

approach arithmetically but when the figures involved are only „1‟ or „2‟ this 

results in a potentially more significant source of error than the obvious fact 

that, as Footnote 7 says “Totals may not sum to their component parts due to 

rounding”.  In figures that exceed, say 10, this may not result in errors of 

calculation that are significant.  However, when the figures are this small, it 

means that it is not entirely clear, especially when one takes into account the 

uncertainties in the data, the „caveats‟ expressed and the fact that many of the 

figures are at best estimates, that any actual savings will result. 

125. A simple example will illustrate the point for those who are less numerate: 

Rounded 

Benefit  

Actual 

Benefit 

Rounded 

Cost 

Actual 

Cost 

Rounded 

Saving 

Actual 

Saving 

£2m £1,500,001 £1m £1,499,999 £1m £2 

 

Reforming fees in criminal legal aid – response Impact Assessment 

126. Under „Key assumptions/sensitivities/risks‟ for Option 1 – cutting VHCC fees 

by 30% - the Paper makes the following fairly surprising statements: 

 The provider response to the reforms is highly uncertain. 

 There is a risk that some providers may increase or decrease the 

number of hours worked on each case 

 There is a risk that some existing providers might decide not to supply 

their services to the Legal Aid Agency (LAA) for VHCC cases. 

 This might impact on the quality of service provided to legal aid clients 

and the estimated savings to the legal aid fund.   
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 This proposal might lead to more junior legal professionals being 

allocated to VHCC cases.  However, we believe that more junior legal 

professionals are able provide a sufficiently good quality legal service to 

enable individuals to be adequately represented in court. 

 

127. In other words, the IA takes the view that: 

 We do not know what‟s going to happen 

 We do not know if this means there‟ll be more hours worked or less 

 The cut in cost is likely to mean a cut in the quality of lawyers working 

on those cases 

 BUT, we think the reduced quality will not make any difference. 

 

128. This is simply saying we will make this cut and we do not care what the 

consequences are. 

129. Under „Key assumptions/sensitivities/risks‟ for Option 2 – reduce the use of 

more than one advocate - the Paper makes the following statements: - 

 The estimate of 50% savings is based upon a random selection of cases 

from the data 

 The assumption is „uncertain‟ 

 The same quality of services will continue to be supplied by advocates 

130. As with so many other assumptions in the IAs, these are either surprisingly 

vague or simply unsustainable.  In particular, as has been highlighted elsewhere 

in this response, it is contrary to commonsense and business experience that 

halving the level of representation will result in the same level of service.  As 

the primary potential impact of this proposal is whether the quality of 

representation – both for the client, the court and therefore the interests of 

justice - will be adversely affected, it is simply wrong to circumvent the IA 

process by making it a key assumption that it will not. 
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131. Under Policy objectives it is stated that: - 

“The proposed reforms have been guided by the following considerations:  

 the ambition to encourage providers to work efficiently;  

 the need to ensure that clients can continue to receive the services they 

require at the time that they need them.”15 

 

132. The paper is silent on how these objectives can be realised by cutting the 

levels of service provided.  By definition, clients deprived of half their 

representation will not receive the services they require, unless the MoJ takes 

the view – on no evidence whatever – that the current provision of two 

counsel is, in some cases, completely unnecessary and therefore, in those cases 

the second advocate contributes nothing.  If that is the view, then it would be 

appropriate for the MoJ to say that in order that evidence could be provided 

to show that this is not the case. 

133. Under „Methodology and Assumptions‟ the IA states, “Advocates and litigators are 

assumed to supply the same quality of service at the new fee levels.” 

134. For the same reasons outlined above, this assumption is unrealistic, 

unreasonable and should not form part of an assumption in an IA designed to 

consider that very question. 

135. Under „Risks and Uncertainties of VHCC fee changes‟ it is stated that “We also 

believe more junior legal professionals are able to provide a sufficiently high quality 

service to enable individuals to be adequately represented in court and that they will 

continue to meet the minimum quality standards.”  

136. This does not appear to sit well within a section entitled „Risks and 

Uncertainties‟ until one acknowledges that this is another way of saying that 

the quality of representation will be reduced – an obvious consequence of 

                                                      
15 Paragraph 5 
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paying 30% less for the same job.  It is a pity that the IA does not acknowledge 

this more frankly. 

137. The data under „Distributional Impact of VHCC fee changes‟ is inadequate for a 

proper assessment of the impact.  The conclusion in Paragraph 26 and 27 is 

simply wrong for the following reasons. 

a. It is assumed that all VHCC work is evenly distributed across all 

criminal barristers, therefore those for example receiving16 the 

least (less than £50,000 a year) will experience the smallest cut 

in their overall income compared to those receiving more and 

that this effect increase proportionately as average receipts 

rises.  

b. This is contradicted by the limited data provided. 2490 

barristers received less than £50,000 compared to 100 who 

received more than £200,000; in other words 25 times as many 

barristers were in the lowest income bracket as were in the 

highest. 

c. On the other hand 50 barristers receiving less than £50,000 did 

VHCC work compared to 50 receiving more than £200,000. 

138. This confirms our own experience that VHCC work is usually undertaken by 

specialist counsel who have chosen to pursue a career in that type of work – 

very often fraud which requires specialist skills.  In our Chambers there are a 

number of junior counsel who work almost exclusively on VHCC cases: they 

will experience a 30% cut in their receipts.  One only has to look at the new 

proposed rates for junior VHCC work (an issue addressed elsewhere in this 

response) to see how unreasonable they are.17 

                                                      
16 We use the word „receiving‟ instead of the misleading word „earning‟ to highlight that these receipts 

are equivalent to a business‟ s turnover.  They bear no relation to the actual taxable income. 
17 The IA does not indicate if the quoted „incomes‟ include VAT.  However in the IA on further 

consultation relating to other fee cuts the income figures are described as including VAT.  We have 

consistently objected to the bizarre practice of including VAT in income figures as it has the effect of 

distorting the true picture of receipts by inflating them by 20% 
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139. However, this section of the response is simply dealing with the IA and focuses 

therefore on the error in this section which arises from a simple mistake in the 

assumption as to how this work is distributed. 

140. Under „Costs‟ the savings from the use of fewer advocates is based upon the 

assumptions outlined in the „Methodology and Assumptions‟ section.  These 

include the assumption that “We assume that the restrictions in cases employing 

more than one advocate lead to a 50% reduction in these cases“.18  This in turn is 

based upon „randomly selected‟ cases from the data without any appropriate 

methodology applied to the selection leading to the IA itself stating that “these 

assumptions are uncertain”.19 

141. In other words, this estimate as to savings is completely speculative or, to use 

a technical term,  „dodgy‟. 

142. To be fair, this is acknowledged at Paragraphs 35 to 38, although glossed with 

the suggestion that the savings might be greater.  That suggestion is based 

upon the premise that in a case in which hitherto a defendant would have the 

benefit of representation by leading counsel and junior counsel, in future this 

might be reduced to representation by junior counsel alone: a somewhat 

surprising and alarming suggestion and illustrative of the IA‟s rather cavalier 

approach to the effect upon quality of service. 

Reforming fees in criminal legal aid – further consultation Impact 
Assessment 

143. Under „Key assumptions/sensitivities/risks‟ for Option 1 – Harmonisation of 

guilty and cracked rates with tapering daily attendance fees - it says “The 

provider (barristers and solicitor advocates) behavioural response to the proposed 

changes in this Impact Assessment is uncertain and therefore has not been included 

in the costs and benefits section.  The proposed policy change may simplify the fee 

scheme and incentivise trials to be resolved more quickly.” 

                                                      
18 Paragraph 11(v) 
19 Page 3 under „Key assumptions/sensitivities/risks‟ 
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144. Given this section‟s title, it is assumed that the MoJ recognises that the 

incentive to resolve trials more quickly is another way of saying that there is a 

risk that the clear financial incentive to persuade a client to plead guilty will 

result in inappropriate outcomes. 

145. Under „Key assumptions/sensitivities/risks‟ for Option 2 – introduce a fixed 

rate for defence remuneration – the same risk is identified: that is to say a 

clear financial incentive to get a client to plead guilty. 

146. Once again the stated policy objectives seem to be at odds with the actual 

terms of the consultation given that one of them is said to be “the need to 

ensure that clients can continue to receive the services they require at the time that 

they need them” yet the entire basis of the consultation is to cut remuneration 

for these services.  This apparent contradiction is resolved by the consistent 

employment of the same assumption20 that you can get the same service for 

less cost – an assumption that is contrary to commonsense and business 

experience. 

147. Under „Methodology and Assumptions‟ it is assumed for the purposes of 

evaluating the potential savings that “the relative distributional impacts of the two 

policy proposals assuming that the amount and distribution of work remains at 2012-

13 levels” is unchanged.”21 

148. However, this does not take into account that solicitor advocates would 

experience an average reduction in fees in Dishonesty cases over £100,000 of 

2% whereas “this compares to 8% for barristers.”22 

149. If more work goes to solicitor advocates than in 2012-2013 the potential 

savings will be reduced. 

150. The risks and uncertainties of the proposed AGFS changes are dealt with 

shortly and include the observation that “The AGFS fee changes may [our 

emphasis] lead to a behavioural response.  The incentives for providers to achieve the 

                                                      
20 In this IA at paragraph 12(ii) under „Methodology and Assumptions‟ 
21 Paragraph 12(v) 
22 Paragraph 19 
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earliest possible resolution of cases and to work efficiently may lead to shorter trials 

or earlier guilty pleas.  This would increase the legal aid savings and generate wider 

benefits within the criminal justice system.” 

151. Nowhere does the IA acknowledge the greatest risk identified in many of the 

responses to the Consultation Paper of the perverse incentive to encourage 

clients to plead guilty because representing them in a trial will be uneconomical 

for the advocate. 

152. It is correct that this would save the cost of a trial, but the there are potential 

costs, both monetary and non-monetary, which, although unquantifiable, were 

identified in responses to the consultation paper and have not even been 

addressed; - 

1. The potential increase in the prison population occasioned by people 

pleading guilty who would otherwise have been acquitted. 

2. The potential costs of appeals by defendants claiming to have been 

wrongly or inadequately advised. 

3. The damage to the interests of justice caused by people pleading 

guilty who should not have done so. 

 

153. At Paragraph 33 the IA states “around 70% of the self-employed Bar doing some 

publicly funded work have experienced either an increase or no change to their 

income from publicly funded work in 2011.” The reference for this statement is a 

web link:  

https://www.barstandardsboard.org.uk/media/1385164/barristers__working_li

ves_30.01.12_web.pdf  

 

154. This takes one to the BSB‟s biennial survey of the Bar from 2011 entitled 

„Barristers‟ Working Lives‟. However the actual figures in that survey do not 

appear to match the IA‟s claim. 

https://www.barstandardsboard.org.uk/media/1385164/barristers__working_lives_30.01.12_web.pdf
https://www.barstandardsboard.org.uk/media/1385164/barristers__working_lives_30.01.12_web.pdf
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“Fewer than one in four (23%) barristers working in criminal practice in the self-

employed Bar say that their gross billed income has increased”23 

“Nearly a half (49%) of all barristers working mainly in criminal practice indicated 

that their gross billed income has decreased in last two years”24 

“Among those barristers where more than 90 per cent of their work is publicly 

funded more than half (52%) have experienced a reduction in gross billed income in 

last two years.”25 

“As would be expected, changes in income levels are related to changes in workload, 

so where workload has increased in the last two years, more barristers report that 

gross billed income has increased”26 

“It is clear from the combination of data here and in the previous chapter, and 

comments concerning the challenges facing the profession shown in Chapter 5, that 

criminal practice is experiencing significant difficulties at present.  Many barristers 

report reducing workloads and reducing income levels, at the same time as fewer 

holidays than barristers working in other areas.”27 

155. If the IA is to reference a survey it should summarise it accurately. 

156. It is also important to note that: - 

 this survey relates to the two years up to 2011. 

 the responses are from barristers referring to their own practices, 

not surveys reflecting the changes in remuneration for the same 

work. 

157. In other words, as barristers advance in experience over two years, they 

should expect an increase in billed income from doing more difficult work.  

Instead the profession is already facing “significant difficulties” from cuts that 

came in two to four years ago so that the same barristers are working longer 

hours for less money and doing more serious case-work. 

                                                      
23 Page 53 
24 ibid 
25 ibid 
26 Page 54 
27 ibid 
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Q9.  Are there forms of mitigation in relation to impacts that 
we have not considered?  

158. No. 

159. We turn now to consider the equalities aspects of the Impact Assessments. 

Q7.  Do you agree that we have correctly identified the range 
of impacts under the proposals set out in this consultation 
paper?  Please give reasons  

Q8.  Do you agree that we have correctly identified the extent 
of impacts under these proposals?  Please give reasons.   

Q9.  Are there forms of mitigation in relation to impacts that 
we have not considered? 

Equality Act 2010  

160. Questions 7, 8 and 9 of the Consultation ask if we agree the range and extent 

of impacts identified in the paper, and whether we think there are forms of 

mitigation so far not considered. 

161. Although the section of the Consultation paper dealing with impact 

assessments is large (see especially Annex F), in our view it appears that only 

lip service has been paid to real impact. 

162. Specifically, we consider that the impact on BAME lawyers has not really been 

dealt with.  Whereas it is acknowledged that “to the extent that BAME majority 

managed firms are more likely to be small, the proposal may have had a 

disproportionate impact on them”, it is then claimed that the Chapter 3 proposals 

“minimise the reduction in contract numbers and offers the unlimited number of 

providers delivering Own Client work.  This we believe would mitigate the potentially 

adverse impact on smaller organisations delivering criminal legal aid and therefore 

any disproportionate impact on BAME majority managed firms.” 
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163. Frankly, this is nonsense.  If, which is the case, small firms are going to be in 

trouble, BAME firms tend to be small, and if they cannot survive on Own 

Client work, the government should not pretend that these proposals do not 

have a disproportionate impact on BAME firms.  The effect of these proposals 

will be to squeeze out those BAME lawyers who have over recent years made 

significant inroads into a profession which is predominantly white. 

164. It is disappointing then to read the words which follow on from the passage 

quoted above: “We also consider this proposal will help in advancing equality of 

opportunity through the removal of any disadvantage for BAME majority managed 

firms.”28 This is „doublespeak‟.  Putting small BAME firms out of business does 

not advance equality of opportunity.  The suggestion that the proposals „help‟ 

them in any way, by reconfiguring the market, is provocative and offensive.  

They will not find it as easy as others might to merge or enter some other 

formal association with non-BAME firms.  There are insufficient numbers of 

BAME lawyers for them to unite in order to form a big enough group to bid.  

Neither they nor their clients want them to lose their identity as firms where 

the majority of personnel, and people at the helm, are BAME.  The 

government should have the courage to admit this consequence of its 

proposals. 

165. Concepts of consolidation and capacity appear to drive the current proposals 

for Duty Provider Work contracts – this is inconsistent with the way in which 

BAME lawyers do and have been able to operate.  Although BAME solicitors / 

clerks undertake predominantly own client work, the duty work is significant 

and necessary due to the narrow profit margins already in existence.  Without 

duty work, no BAME solicitor feels they would be able to continue.  The clerks 

who receive 100% of their work from referrals/known clients will similarly be 

unable to continue as the firms through which they operate are small and will 

not be able to withstand the cuts or attain contracts for Duty Provider Work. 

                                                      
28 

Annex F 7.3.8 
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166. The proposed cuts in fees cannot be absorbed as in order to survive, quantity 

of work will be key – given the size of firms in which BAME lawyers operate, 

this is almost impossible. 

167. We challenge the government to research this issue candidly, properly and 

fully and to demonstrate, if it be the case, that its proposals will not have the 

effect we describe.  It will help if, as we have done, the topic is discussed 

directly and openly with those concerned.  Given the obvious likely 

disproportionate impact and the failure to conduct any “comprehensive and 

robust impact assessment” we are of the view that the Government has failed 

to abide by its duties under the Equalities Act 2000. 

168. The knock-on effect for the BAME Bar is real.  BAME barristers are heavily 

reliant upon instructions from BAME solicitors - without this work it would be 

very difficult to sustain a practice at the independent Bar. 

169. The scarcity of Black, Asian or Minority Ethnic judges in the Crown Courts, 

and especially on our Circuit is explained by reference to the fact that it takes 

many years in practice to secure sufficient experience of Crown Court trials to 

be able to apply for a Crown Court judicial appointment.  Due to their recent 

entry to the professions, BAME lawyers are only now approaching the stage in 

their careers when such applications may be made. 

170. If BAME lawyers are driven out of practice, the available pool from which 

judges are chosen will be all white.  These proposals will ensure the 

continuance of a disproportionately white dominated judiciary. 

171. The rapid eradication of BAME lawyers will result in further 

disenfranchisement of BAME communities from the criminal justice system. 

172. Black and minority ethnic accused often have unique linguistic and cultural 

needs.  These will not be met by necessarily large, impersonal providers. 

173. Lack of trust in the criminal justice system remains a key concern for BAME 

communities.  The highlighting of „institutional racism‟ following the publication 

of the MacPherson report, continuing disproportionate stop and search of 
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black males and the imposition of greater sentences for black and Asian 

defendants for the same offences as their white counterparts all contribute to 

this lack of faith.  Consequently, many people from BAME backgrounds choose 

a BAME lawyer to represent them in the event they are accused of a crime. 

174. A further benefit of ensuring representation of accused persons by those in 

whom they have trust is that they are more likely to take unpalatable advice – 

this ensures the smooth running of courts, preserves scarce resources and 

saves time.  This argument applies with force to BAME clients who have trust 

in BAME lawyers of their choice. 

175. In addition, the police themselves recognise that the assistance they receive 

from BAME lawyers is invaluable in engaging with BAME communities.  It is the 

means by which communication is achieved and civil disturbance is avoided. 

 

The Chambers of Paul Mendelle QC &  
George Carter Stephenson QC 

25 Bedford Row 

London 

WC1R 4HD 

31 October 2013 


